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On the Fundamental Rights and Social Safeguards 
Proposed under the Draft Amendments to the Constitution 

 
The draft Amendments to the Constitution, which propose around 250 amendments, touch upon fundamental 
rights and freedoms, as well as safeguards of social and economic rights. The Constitution is essentially the main 
safeguard of our rights and freedoms, and the objective of its amendments should be to develop and improve the 
existing standards. However, the analysis of the proposed amendments reveals a different picture. 
 
By enshrining in the Constitution certain fundamental rights and freedoms, which are different from other human 
and citizen’s rights and freedoms, which everyone has from birth, our state has recognized their supreme value 
and undertaken to protect them. The recognition of fundamental human rights by the state as a supreme value 
must be safeguarded by precluding any reduction thereof. 
 
Proclaiming Armenia a social state and enshrining social safeguards in the Constitution, the state’s primary 
objective should be to implement those safeguards fully and to lift the “bar.” However, the proposed amendments 
reduce the social safeguards and the state’s obligation to secure them. 
 
CONCEPTUAL ISSUES 
 
Application of the Principles of International Law 
Under the draft amendments, the state will now have to only “take into account” the international law. 
 
This is proven by the fact that the current Constitution provides that the state shall guarantee the protection of 
fundamental human and citizen’s rights and freedoms in accordance with the principles and norms of international 
law. 
The Draft provides: “When interpreting the provisions enshrined in the Constitution about fundamental rights and 
freedoms, the practice of bodies functioning on the basis of international treaties on human rights, to which the 
Republic of Armenia is a party, shall be taken into account.” 
This language is a retreat in comparison to the principle enshrined in the current Constitution. 
 
Direct Effect of the Constitution 
Under the Draft Amendments, the Constitution shall no longer have direct effect. 
 
The principle enshrined in the current Constitution implies that a constitutional provision shall apply even if a 
special legal act enabling its application does not exist. Obviously, the bulk of the fundamental rights can be 
currently invoked simply by citing the current Constitution (non-discrimination, prohibition of torture, and the like). 
As a consequence of precluding the direct effect of the Constitution, many rights will remain declarative and will 
not be implemented. 
 
The Economic Order 
Under the Draft Amendments, the specific economic order of “a social market economy” shall be recognized in 
the Republic of Armenia. 
 
This stipulation of the economic order requires a specific and fixed economic ideology that can limit the freedom 
of political forces having other economic ideologies to implement economic programs. A number of European 



Constitutions (including the Main Law of Germany) either contain no specific provisions on the economic order or 
are based exclusively on free market competition and private ownership. Moreover, the social state component is 
already enshrined in Article 1 of the Constitution, which is unchangeable. 
 
Beneficiaries of the Constitution 
Both the current Constitution and the Draft Amendments are aimed at the “Armenian people,” rather than the 
citizens of Armenia. 
 
Both the current Constitution and the Draft Amendments refer to “the Armenian people” as a subject of the 
Constitution—thereby asserting that “the Armenian people” are a participant in constitutional-legal relationships, 
which is not accurate. Clearly, “the Armenian people” is not the equal synonym of “citizens of the Republic of 
Armenia” or “inhabitants of the Republic of Armenia.” The term “the Armenian people” can include ethnic 
Armenians living in other countries. Moreover, persons of other ethnic origin, which live in Armenia, should also 
be participants of constitutional-legal relationships. This language is problematic and does not meet the principle 
of legal clarity. 
 
The Apostolic Holy Church of Armenia 
Both the current Constitution and the Draft Amendments recognize the role of the Apostolic Church of Armenia as 
exclusive, rather than special or important. 
 
Although Article 16 provides that religious organizations shall be separate from the state, it proclaims the 
exclusive mission of the Apostolic Church in the spiritual life of the Armenian people and in the development of 
the national culture and preservation of the national identity. Agreeing with the comment of the Venice 
Commission, the working group replaced the word “exclusive” with the word “exceptional” in the English 

translation, but the word “exclusive” (բացառիկ) remains in the Armenian text. 

 
FUNDAMENTAL RIGHTS AND FREEDOMS 
Chapter 2 of the Draft Amendments attempts to prescribe rights and freedoms that are essentially not 
fundamental. Examples include Article 51 on the right to apply to the Defender of Human Rights, Article 52 on the 
right to file public petitions, Article 56 on the right to a strike, Article 57 on the freedom of economic activity and 
safeguards of economic competition. This list is not exhaustive. 
However, if Chapter 2 of the Draft somehow views these rights and freedoms as fundamental, then they may not 
be curtailed by referendum or any other event. 
 
Right to Ownership 
The Draft Amendments curtail the safeguards of the right to ownership, which enables depriving a person of 
ownership without a court decision. 
 
The current Constitution provides that no one may be deprived of ownership unless by court procedure in cases 
defined by law. 
The Draft proposes that the exercise of the person’s right to ownership may be curtailed only by law for the aim of 
protecting public interests or fundamental rights and freedoms of others. 
 
Freedom of Assembly 
The Draft Amendments curtail the safeguards of the freedom of assembly: prior authorization will be required for 
spontaneous assemblies. 
 



Article 29 of the current Constitution is being supplemented with a provision whereby assemblies organized in 
open-air space in cases provided by law shall be conducted on the basis of a notification given in a reasonable 
period. The provision added to the Constitution limits the freedom of spontaneous assembly, while in democratic 
practice, spontaneous assemblies should be considered as an expected, rather than exceptional phenomenon. 
 
Right to Be Exempt from the Duty to Testify 
The Draft Amendments curtail the safeguards of the person’s right not to testify about himself.  
 
The current Constitution provides that no one shall be obliged to testify about himself, his spouse, or close 
relatives, and that the law may prescribe other exemptions from the duty to testify. 
The draft provides that no one shall be obliged to testify against himself, his spouse, or close relatives, and that 
the law may prescribe other exemptions from the duty to testify. 
The problem is that the word “against” has been used in the new definition, i.e. by refusing to testify, the person 
admits that the information he has is “against” him. 
 
Inadmissibility of Evidence 
The Draft Amendments lower the bar of the evidence inadmissibility safeguard. 
 
The current Constitution provides that the use of evidence obtained in violation of law shall be prohibited. 
The Draft provides that the use of evidence obtained in violation of fundamental rights or evidence undermining 
the right to a fair trial shall be prohibited. 
 
Freedom to Marry 
The Draft Amendments curtail the safeguard of the freedom to marry by providing the “public interest” as a ground 
for restriction. 
 
A new ground for restriction has been added, according to which the right to marry may be limited by law for the 
protection of the public interests. As there is no definition of “public interests,” this provision may give rise to 
various abuses. 
 
The Presumption of Innocence 
The Draft Amendments curtail the standard of being presumed innocent by replacing the existence of a “binding 
judicial act” with the “procedure defined by law.” 
 
The Article has been amended to drop the Article 21 provision whereby the guilt of a person charged with a crime 
shall be considered found by a court judgment that has entered into legal force. Under the Amendments, a person 
charged with a crime shall be deemed innocent unless his guilt is proven in accordance with law: thus, the Article 
has become identical with the definition in Article 6.2 of the ECHR. In this case, too, the protection of the 
fundamental right has been curtailed (judgment that has entered into legal force). 
 
SOCIAL, ECONOMIC, AND CULTURAL SAFEGUARDS AND THE MAIN OBJECTIVES OF STATE POLICY 
The provisions on social, economic, and cultural rights have been separated and placed in Chapter 3 of the Draft.  
A comparison of the social security, health, and other rights in the current Constitution and the proposals in the 
Draft reveals serious concerns over the fact that the safeguards of the current Constitution are being reduced in 
the Draft to the level of a law, and the state’s obligations are being turned into “objectives of the state.” 
This approach is conceptually present throughout the Chapter in the form of various terms and definitions. Some 
examples of articles are provided below. 
 
Social Security 



Under the Draft Amendments, the definition of the full scope of social rights has been lowered from the level of 
the Constitution to the level of a law. 
 
Under the current Constitution, “everyone shall have the right to social security in case of old age, disability, 
illness, loss of breadwinner, unemployment, and in other cases provided by law. The law shall define the types 
and form.” 
 
Right to Work 
Under the Draft Amendments, the safeguard of the right to work has been lowered from the level of the 
Constitution to the level of a law. 
 
The current Constitution provides the rights of the worker in connection with the minimum wage and work 
conditions. Again, the Draft refers to “law,” and therefore, the Constitution will not directly safeguard this right. 
 
Right to Health 
Under the Draft Amendments, the safeguard of the right to health has been lowered from the level of the 
Constitution to the level of a law. 
 
The current Constitution defines the right and provides that the relevant mechanisms will be prescribed by law. 
The Draft refers fully to law, which means that the right to health is not being safeguarded, because the law is not 
bound by any type of safeguarded right. 


