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VIA FACSIMILE

February 25, 2004

Right Honorable Andranik Margaryan 
Prime Minister of the Republic of Armenia 

Honorable Arthur Baghdasaryan
Speaker of the National Assembly of the Republic of Armenia

The Honorable Davit Harutiunyan
Minister of Justice of the Republic of Armenia

Dear Sirs: 

We write to express concern about proposed amendments to the Freedom of Information (FOI) law which were approved by the Government of the Republic of Armenia on 12 February 2004, and about the failure to date to ensure the law's effective implementation.  

We have reviewed an unofficial translation of the amendments and believe that, if adopted, they would significantly weaken the freedom of information law adopted by the National Assembly in September 2003 and which came into force in mid-December 2003. 

We also note that the implementing regulation necessary to bring the current FOI law fully into effect has not yet been adopted by your government. The absence of this regulation is creating a legal vacuum in which Armenian citizens have lost the right to receive information provided under previous provisions and do not yet enjoy the rights established by the new FOI law. Rather than addressing this pressing issue, the Government of Armenia has produced a new draft law, thereby prolonging the period during which the right of access to information is denied to the public. 

We note that the amendments proposed by the Ministry of Justice would provide greater scope for restriction of information by allowing other laws to override the FOI law. They would also reduce the information which must automatically be made available by state bodies. In addition, they would broaden the scope of institutions covered to include all private entrepreneurs (not only those performing public functions). This would place an undue and inappropriate burden on small businesses. 

Specific concerns about the proposed changes to the FOI law include that: 

· the exemptions to provision of information defined in the current FOI law [Article 8] are broadened to cover unspecified exemptions contained in other laws [Article 8(6) of amendments] 

· in the current law information requests cannot be refused if they relate to environmental protection or to public security or health issues - a safeguard which is removed by amendments [Article 3 of current law] 

· the current five-day initial time frame for disclosing information is increased to 15 days in the amendments [Article 9(7) of both versions] 

· the "right to seek and get information from its owner" is narrowed to "the right to seek information in a way that is not forbidden by the law" and "to get [information] from its owner in the ways and cases defined by the law" [Article 3 both versions] 

· the appropriate transparency obligation on private bodies performing public functions is expanded to place burdens on all legal persons and private entrepreneurs [Article 3 both versions] 

· certain obligatory publications are deleted in the amendments [Article 7(3) of current law], including: 

o budget
o environmental impact of activities
o register of information held along with procedures for accessing it 
o statistics on information enquiries under the law, including grounds for refusal to provide information.

·  public officials who release information which is classified but in the public interest are no longer protected from administrative or criminal liability [Article 14(2) of current law] 

· the costs of compiling information in order to respond to requests for information might either be passed on to requestors or used as grounds for refusing to provide information [Article 6(3) of new version]. 

In sum, these amendments represent a step backward from international standards, including Council of Europe Recommendation 2002(2) of the Committee of Ministers to member states on access to official documents. Proposing these amendments now, rather than adopting an implementing regulation for the present FOI law, contradicts the Armenian Government's commitment in its anti-corruption action plan to "adopt the sub-legislation referred to in the Law on Freedom of Information and to define the rules and procedures on access to information." This action plan was presented to and approved by the Council of Europe on 27 January 2004 in its Parliamentary Resolution 1361(2004) on "Honouring of obligations and commitments by Armenia."

Amending the Armenian FOI law at this early stage is likely to create confusion, undermine confidence in the law, and frustrate its implementation. The overall effect would be to impede the development of transparent and open government in Armenia. 

For the foregoing reasons, we respectfully urge you to consider rejecting the proposed amendments and to take immediate steps to ensure implementation of the current freedom of information law. Please let us know if we can be of assistance in the drafting of FOI implementing regulation. 

Sincerely yours,
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James A. Goldston

