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OPEN SOCIETY INSTITUTE ASSISTANCE FOUNDATION - ARMENIA
Review of Armenia’s international commitments 
 regarding the human rights issue in the army
  
Introduction
 
The institutions like the penitentiary system, psychiatric hospitals and armed forces are considered as closed due to the special nature of their work and mission, but these very institutions need more public oversight than any other institution within the society due to the vulnerability of human rights issues within theses structures. In reality a number of states even from the former Warsaw pact that have now joined or are in the process of negotiations with NATO and EU are quite open and have a very effective public oversight of the armed forces. It is obvious that civil-military relations are the reflection of the relations between the society and political regime and unfortunately Armenia is not in an advanced positions in this sense. If in the cases of the penitentiary institutions and psychiatric hospitals the systems are open for public monitoring and in some cases it is even institutionalized, the armed forces still remain under tight control of authorities and behind the "iron curtain". Although there are NGOs visiting garrisons every now and then, this is done mostly by NGOs loyal to the Ministry of Defense and as a result no reports are being published on human rights issues in the armed forces. These random visits also do not create any trust among the servicemen to disclose information and be frank with NGO representatives about their problems and the reality in the army, because of lack of trust due to the nature of non regular visits. On the other hand, if we want to look at the issue of non statutory relationships in the army, we should look at the annual reports of the Ministry of Defense and Military Prosecutor regarding the death toll in the army. Only small amount of these fatal cases are the casualties of the enemy fire, the rest are victims of non-statutory relationships between servicemen. The issue of non statutory relationships is somehow common for all the conscript armies, especially in post soviet area, starting from early 1970s. In many other conscript armies this issue is less harmful mainly because the servicemen have a guaranteed access to justice. This said we must confess that the extent of democracy and rule of law in the country have a direct impact on the issue of democratic control of the armed forces and therefore the situation within the armed forces. In modern warfare the conscript armies are considered outdated mainly because the professional armies carry out their duties more effectively due to the fact that modern and sophisticated military equipment requires more knowledge and accuracy which can be delivered by professional servicemen only through years of trainings and practice. In human rights terms the professional armies invested contractual relations between the servicemen and the state, which gives a chance to reflect interests of both sides in the contract and dispute resolution in this case can go through all the legal remedies that the democratic state can guarantee. However, saying all this we should understand that in reality our army will stay as a conscript type of army for a longer time and this is another reason why it is extremely important to make all the necessary reforms in the army related to the human rights protection and civil society oversight. 
International Commitments of the Republic of Armenia 
regarding democratic control of the armed forces

Since its independence of 1991, Armenia became a member of international community and joined a number of international treaties and organisations adopting a number of international norms and standards. One of those organisations was the CSCE (OSCE since 1993) and its documents. Particularly the OSCE Code of Conduct on Political Military Aspect of Cooperation of 1994. The document covers the aspect of human rights in the armed forces in its articles 32, 33, 34, 37 
. The member states shall demonstrate good will and readiness to implement the provisions reflected in this document.  The Forum for Security Co-operation (FSC) provides a framework for dialogue between the participating States, leading to politically binding commitments on military conduct and democratization of the armed forces. 
Relations with NATO went through a long but stable way. They started from PfP program and eventually led to IPAP, which is a very complex document with a wide coverage of Armenia’s external relations as well as the whole system of government. The partnership program was presented in NATO and signed by Defense Minister S. Sargsyan. The document was elaborated at the Ministry of Defense in coordination with the Ministry of Foreign Affairs and the President’s administration. Armenia’s Commitments under the Individual Partnership Action Plan with NATO include political, security related, defence and military issues as well as administration public information and environment issues. Particularly Armenia is determined to continue the process of  democratization, combating corruption, protecting human rights and rule of law, with the aim of conforming fully to internationally recognised standards. In section of democratic control over army forces Armenian government commits “…to develop and strengthen democratic control and civilian oversight of its armed forces”. Armenia also intends to promote civilian participation in development of defence and security policy. In this regard, “Armenia places particular importance on encouraging civil society involvement in defence and security issues and improving education and training of parliamentarians and their staffs”
 
Parliamentary oversight is another issue that NATO has negotiated with Armenia since long ago. The part related to parliamentary oversight of the Army is also foreseen in the IPAP in Action 1 Point 1.6.1, which says: 

“Develop effective and transparent arrangements for the democratic control of defence activities. Review current arrangements in the sharing of command and support responsibilities between the Parliament, Head of State, the Government, the Armed Forces and potentially other actors in the field of control of forces”.

The next Point 1.6.2 of IPAP implies to: 
“Develop effective and transparent measures to promote civilian participation in developing defence and security policy, cooperation with non-governmental organisations and arrangements to ensure appropriate public access to information on defence and security issues.”
So these are the actions already agreed with the government and there is a clear cut description of tasks that should be implemented.  
A number of visits by the NATO Parliamentary Assembly delegations to Armenia was aimed at putting in place a mechanism of a parliamentary oversight over armed forces, starting with looking into the issues of military expenditure, rule of law, transparency issues and public oversight. 
IPAP also envisages the establishment of ombudsman system for dealing with complaints from military personnel, establishment of rights of representation and appeal, reviewing of the existing  Code of Military Discipline
. These are all steps that could more effectively address the human rights issues in the army. 
One of the arrangements of the IPAP is also the provision for Armenian authorities to ensure that human rights legislation and practice are in line with internationally recognised standards, particularly those of CoE, OSCE, and other relevant international institutions. This makes the IPAP of particular value and this provision is one of the numerous reminders to the authorities about vital and extremely necessary democratic reforms in the country. 
All these commitments are to be implemented in the country to demonstrate good will and readiness for democratic reform of armed forces. Any further dodging from the undertaken responsibilities will not be in favor of the country, as the country will lose a lot in terms of country prestige and reputation. But one should first of all look at the importance of the mentioned reforms for the country itself, for its citizens, for common people who live and work in Armenia and who want to be secure and protected by the state institutions and not the contrary when the state institutions serve the interests of a small group of people at the expense of the rest of the society.  

Alternative Service as a Council of Europe Commitment and
the reality in Armenia

One of Armenia’s accession conditions to the Council of Europe was the adoption and implementation of the law on Alternative service. The law was adopted in 2003 and  entered into force in  2004. Despite the number of recommendations and expert opinions provided by CoE and OSCE experts the law was adopted without taking these recommendations into consideration.  
Particularly the recommendations of Dr. Friedhelm Schneider (Delegate of the European Bureau for Conscientious Objection (EBCO/BEOC) to the Council of Europe) were presented during the discussion of the draft law on Alternative service, but the main points were not taken into consideration. Specially the provisions related to the length of the service and its restrictiveness only for the religious minorities.
  
CoE Recommendation No. R (87) adopted in 1987 by the Committee of Ministers of the Council of Europe and the Parliamentary Assembly of the Council of Europe Recommendation No. 1518 (2001), states clearly the member states should introduce in their legislation on alternative service: 

· the right to be registered as conscientious objector at any time (during the service), 

· the right for permanent members of the armed forces (officers, warrant officers, etc.)

· the right to apply for the granting of conscientious objector status, 
·  the right for all conscripts to receive information on the conscientious objector status and the means of obtaining it and a genuine alternative service of a clearly civilian nature,  which is neither deterrent nor punitive in character. 

The same provision on the nature of the service is also in the opinion No. 221 of the Council of Europe Parliamentary Assembly on Armenia’s accession conditions, which says:

· the country needs to adopt, within three years of accession, a law on alternative service in compliance with European standards 

· in the meantime, the country needs to pardon all conscientious objectors sentenced to prison terms or service in disciplinary battalions, allowing them instead to choose to perform non-armed military service or alternative civilian service. 

Obviously none of the above mentioned points was fully implemented.  
 
In the comments below, laws on alternative service of former Soviet states like Georgia, Kyrgyzstan, Lithuania, Moldova, Uzbekistan, Ukraine and Estonia are reviewed.  
Grounds for performing alternative service:
 The law on alternative service of Kyrgyzstan stipulates twelve different grounds for granting a right to apply for alternative service. They include social, cultural, religious and other grounds (Article 1, law on alternative service of the Republic of Kyrgyzstan). On the other hand the Moldovan law does not contain a list of grounds for performing alternative service, it just states that people can object to the military service because of pacifistic and religious reasons (Article 3 of the law). The law of Uzbekistan on Alternative service envisages several grounds, including the religious, social and pacifistic objection (Article 3 of the law). 

Selection Mechanism and Management:
· in Georgia there is a State Commission on Alternative Service. This state body deals with conscripts and different institutions where the selected candidates are going to perform their alternative service

· in Moldova there is a State Department on Alternative Service, which is in charge of decision making and organizing the alternative service. It was formed by a government decree  

· in Ukraine there is a Special Commission on Alternative Service, which has branches in all regions of the country. It has a right of decision making and is formed by the decision of the government

· in Lithuania the National Defense Department is the body dealing with the alternative service, it has signed contracts with all interested institutions and enterprises and assigns alternative servants to selected institutions

 For Armenia all interested ministries and organizations should be represented in the special Commission on alternative service. The main idea is that it should be a civilian body dealing with the issue of alternative service. 

Another expert representing the OSCE Mr. Athur Visotin, the head of Alternative Service department of Moldova reviewed the Armenian law on Alternative service and according to his expert opinion the management of the alternative service should be civilian. Particularly, he brought the example of Moldova where the Department on Alternative service is separated from the Ministry of Defense and is managed by a department within the Government and the personnel is also assigned directly by the Government. There are also employees of the department in regions that fulfill the oversight of alternative service. So one of the key points voiced by the OSCE expert was the idea of having civilian administration for the alternative servicemen, because the very idea and philosophy of alternative service is to have a clear separation from any military interference. 
The implementation of the law proved in a very short period of time that the law with its shortcomings is not going to secure the due implementation of the alternative service in the country, because the main principles of the alternative service were violated in the law. For having a properly functioning alternative service in place the law needs to undergo serious amendments and changes. 
Conclusion
The reform of the army is already an overdue issue and the human rights issue is an important part of that reform. The soviet style design of the army leaves room for ideas of human rights, access to justice and human dignity. For addressing all the contemporary issues the army needs to be as flexible as possible. Decision makers especially should understand that the time for reform imitation is already over and they should get serious about their primary tasks and responsibilities of securing the battle-worthiness of the army and at the same time pay due attention to the human rights and rule of law issues in the army. The example of not functioning of the alternative service is a good case to the point, where the imitation of a reform has paralyzed and killed the venture called “alternative service”. 

The reform can be in place if the people would not try to keep the old and corrupt system. The irreversibility of the reforms should be first of all in minds of those who makes decisions. Only in that case the real reform and change may happen. Otherwise the human rights issues and army’s might will always be in danger and finally we will lose our chance for reforms, because one can easily understand that the time for reforms is not endless and losing a momentum now would mean losing the possibility of development in the future. From this perspective using the term “closed institutions” as an excuse to cover up the human rights abuses and high level of corruption may lead to the collapse of the whole system into a chaotic and uncontrolled situation.  
November, 2006. Yerevan
� 32. Each participating State will ensure that military, paramilitary and security forces personnel will be able to enjoy and exercise their human rights and fundamental freedoms as reflected in CSCE documents and international law, in conformity with relevant constitutional and legal provisions and with the requirements of service. 


33. Each participating State will provide appropriate legal and administrative procedures to protect the rights of all its forces personnel.


34. Each participating State will ensure that its armed forces are, in peace and in war, commanded, manned, trained and equipped in ways that are consistent with the provisions of international law and its respective obligations and commitments related to the use of armed forces in armed conflict, including as applicable the Hague Conventions of 1907 and 1954, the Geneva Conventions of 1949 and the 1977 Protocols Additional thereto, as well as the 1980


Convention on the Use of Certain Conventional Weapons.


37. The participating States will not use armed forces to limit the peaceful and lawful


exercise of their human and civil rights by persons as individuals or as representatives of groups


nor to deprive them of their national, religious, cultural, linguistic or ethnic identity.








� Armenia’s commitments under the Individual partnership action plan with NATO ,1.6 Democratic Control of the Armed Forces IPAP. 


 


� IPAP 1.3.5


� In summary one must say that the law though being modified after the Yerevan expert workshop remains highly restrictive (recognition only of religious grounds) and punitive (duration of alternative labour service). So in substantial aspects it is not in conformity with European standards of conscientious objection and alternative service.





