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Conceptual Comments on the 

Draft Law of the Republic of Armenia on Lobbyist Activities

Under UNDP support, the Government of Armenia has undertaken to draft a Law on Lobbyist Activities.  The working group has already drafted a preliminary version of the draft Law, which was presented to the public during a discussion held in the Tekeyan Center on August 31.

The presented version of the draft Law on Lobbyist Activities raises a number of key concerns and questions.

There is a strong need to justify why a Law on Lobbyist Activities should be adopted in Armenia.  Usually, new laws are aimed at regulated an important aspect of social relations that may create practical problems if not regulated or if not properly regulated.  Alternatively, laws may be intended to promote the formation of certain social institutions.  In either case, new laws promote and support the emergence of the positive effects of whatever institution or phenomenon, at the same time limiting risks that may arise.  In our opinion, the presented draft Law does not fully address any of the aforementioned issues.

Lobbyist activities are an integral component of any democratic political system.  However, not all democratic countries have chosen to regulate these activities in the same way.  A number of countries have chosen to regulate lobbyist activities by legislation.  These countries have adopted laws regulating lobbyist activities in order to avoid risks associated with such activities: the adoption of such laws would normally follow a number of corruption scandals.  The majority of European countries, which have a democratic political system, do not have laws on lobbyist activities.  Rather, they regulate lobbyist activities by means of internal regulations and codes of ethics developed by the lobbyist organizations themselves, though the issue of legislative regulation is regularly raised.

The institution of lobbyist activities is just emerging in the Republic of Armenia.  If Armenia chooses to regulate lobbyist activities by legislation, then such regulation should create a favorable environment for the institution to develop.  However, the draft Law cannot be considered favorable for the development of lobbyism.  Moreover, the draft Law contains a number of provisions that will, instead of promoting the institution, create practical obstacles to the development of lobbyist activities.
Having analyzed the draft Law on Lobbyist Activities, it may by stated that the draft does not properly define the scope of lobbyist activities and often confuses it with advocacy.  Lobbyism is only one of the many forms of advocacy, and the public has the right to engage in advocacy in any lawful way.  In our society and political culture, methods and legislative guarantees for advocacy are underdeveloped, which may result in a situation in which the draft Law on Lobbyist Activities may be invoked by the authorities to claim that only lobbyists have the right to engage in advocacy and to ignore issues raised or advocated by citizens and associations.  To avoid this threat, the legislation should guarantee the numerous forms of advocacy, and the Law on Lobbyist Activities should, if such law is at all necessary, clearly define the scope of its regulation.
The draft Law fails to clearly define the object of the law.  Under Article 2 of the draft Law, lobbyist activities are defined as “activities carried out in accordance with this Law in order to influence a decision on prescribing, amending, or revoking a legal provision.”  The presented definition of lobbyist activities is not a definition as such.  Any definition should specify the distinctive features of a phenomenon, which make it different from similar phenomena. For lobbyist activities, the distinctive feature is the advocacy of third party interests on paid basis, which needs to be mentioned in the definition.  This feature is what makes lobbyism different from other advocacy in which any person or organization may engage. Instead of defining lobbyist activities clearly, the draft Law makes a reference to the whole text of the law.        
Based on this definition of lobbyist activities and the other provisions of the draft Law, Article 5 should be examined in order to clarify the definition of lobbyist activities (apparently, Article 5 is intended to define the boundaries of lobbyist activities).  According to Article 5, the following do not constitute lobbyist activities: the activities of public servants, the expression and defending of an opinion in the discussion of a legal act at the request of the law-making entity, the dissemination of opinions and other information over the mass media, and the activities of individuals engaged in drafting legal acts, conducting scientific and statistical research, clarifications, analysis, comments, and other similar professional work.  This Article raises two questions: firstly, if expression and defending of an opinion and “the activities of individuals engaged in the performance of .... 'other similar professional work’” does not constitute lobbyist activities, then what else is lobbyism?  Secondly, are the activities not covered by the article on advocacy considered lobbyist activities?  In any case, this article fails to clarify the notion of lobbyist activities.  Moreover, all the forms of advocacy, which are not enumerated in this Article, may be considered lobbyist activities.  Under such regulation, any meeting with a law-making entity to discuss any draft law or suggestion to adopt such a law might be considered lobbyism.
Article 7, which defines the rights of a lobbyist, could be useful in bettering the understanding of lobbyist activities.  However, this article only mentions that a lobbyist has the right to conduct lobbyist activities, which does not have any substantive meaning.  Article 21, too, makes an attempt at defining the rights of a lobbyist: it provides that a lobbyist has the right “to enter into the premises of the law-making entity in accordance with the legal act regulating the activities of such law-making entity, to present his suggestions on a legal act, and to be present in the collective activities of such entity.”  As a matter of fact, all members of society have such a right to ‘enter into the premises of the law-making entity in accordance with the legal acts’, and in this sense, this article does not either create any new right for lobbyists or help to understand the concept of lobbyist activities within the meaning of the draft law.
It is not clear why the lobbyism advocacy tools had to be enumerated in Article 23 of the draft Law.  This Article creates the impression that advocacy by means the mass media, including the dissemination of printed materials on public events, is a distinctive feature of lobbying activities within the meaning of its definition stipulated in Article 2.
The provisions on non-governmental organizations, which are found in Article 4 of the draft Law, are unclear.  Considering the unclear definition of lobbyist activities, this Article implies that the advocacy activities of non-governmental organizations shall be covered by this Law: such a provision would be impermissible.  The draft Law does not need to restrict opportunities of non-governmental organizations to carry out activities in respect of the adoption or amendment of legal acts.  Like any person or organization, non-governmental organizations may engage in advocacy either on their own or through a lobbyist.

Article 15 of the Law on Non-Governmental Organizations provides that non-governmental organizations have the right, in accordance with law, to represent and advocate their and their members’ rights and lawful interests before other organizations, courts, central government, and local government agencies.  Therefore, the provisions of the draft Law, which require non-governmental organizations to obtain accreditation for their members to work with law-making entities as “lobbyists” for every piece of legislation, should be seen as a restriction of the NGOs’ right to advocate the interests of others.
There would be a need to justify the provisions of the draft, which prohibit the receipt of donations or raising funds for lobbyist activities from foreign citizens, foreign legal entities, international organizations, or social movements.

Some may claim that the Law on Lobbyist Activities is necessary in order to fight corruption.  Taking into account the specific nature of corruption in Armenia, it is not clear how the adoption of such a law will reduce corruption risks.  Taking in account features of corruption in Armenia, the requirements of the draft Law on the registration and reporting of lobbyists can hardly be seen as anti-corruption measures.  Moreover, the methods proposed for regulating lobbyist activities may create corruption risks, because those who wish to use corruption as a ways of meeting their interests may use lobbyists as intermediaries.  The draft Law does not prevent or mitigate this risk in any way.
In terms of both structure and language, we find the draft Law to not correspond to the rules of legal drafting.  The draft Law contains a number of unclear, inconsistent, and redundant provisions.

Therefore, we believe the need for adopting a Law on Lobbyist Activities and for regulating such activities should be discussed with the public at large, in order for all stakeholders to reach consensus on the more favorable and effective means for regulation of lobbying activities.  The discussions should also focus on options for successful advocacy opportunities and their legislative strengthening.






