Observations
on the Draft of Constitutional Amendments 
(presented to the National Assembly on August 8, 2004) 
It is common knowledge that any democratic constitution has to solve two basic issues. It defines the fundamental rights and freedoms and establishes such a system of relations between the legislative, executive, and judicial branches of power that will first of all protect these rights from interference of the public authorities. At least since Montesquieu it has been known that the freedom of a human being can only be protected by such an authority, which is not centralized in the hands of one person, which is restricted by the law and a system of checks and balances. This approach should underlie the analysis of the draft of constitutional amendments proposed on August 8 by the ruling coalition. 

While certain improvements have been made in terms of fundamental rights and freedoms of a human being and a citizen in Chapter 2, they, however, are still far from the modern criteria, necessary for a democratic and rule-of-law state. 

Article 43 of the draft stipulates broader grounds for limiting the exercise of human rights than those in the European Convention of Human Rights. These restrictions should be specified for each of the fundamental rights; otherwise the discretion of the legislative in restricting them can be excessive. In many cases, the restrictions as defined in the draft result in absurd situations. Thus, it is unclear in what way the right to submit requests or demands to state structures and officials (Article 27.1) can harm the state security, preservation of public order, crime prevention or, else, can endanger public health and morals, constitutional rights and freedoms, and the honor and reputation of others.

The draft does not directly stipulate the principle of proportionality, so crucial for human rights protection in the democratic society. According to this principle, the law can only provide for such restrictions of the fundamental human rights that have a constitutional aim and are necessary, appropriate and adequate for ensuring this aim. 

The draft lacks differentiated approach to civil, political and social rights. A specific feature of civil and political rights is that these have a subjective nature and are guaranteed by a comprehensive and full judicial protection, meanwhile many social rights are organically related to the existing economic opportunities, and, therefore, do not have an explicit subjective nature. This refers to the right to work, housing, free medical assistance, comprehensive social security, favorable environmental conditions, and alike. Depending on the economic opportunities of each specific state, these rights are guaranteed in some states, therefore, being transformed into subjective rights and are guaranteed by judicial protection to various extents. It is therefore necessary to strictly differentiate the social rights that are subject to direct judicial protection from the provisions that only represent the targets of the state in the social sphere. The Constitution is discredited in the eyes of people if it contains provisions that are viewed unrealistic upfront. [image: image1.png]



Numerous articles of the draft are deficient or contain clauses dangerous from the perspective of human rights protection. It is unclear why the provisions on recourse to the court were removed. The prohibition of capital punishment is not distinctly stipulated, either. It follows from part 3 of Article 16 that the court can only make a ruling to impose custody or choose other preventive punishment for the person under arrest. The draft does not in any way consider the issues of guaranteeing political pluralism in the public mass media, a problem that has been emphasized by the Venice Commission.  

The draft does not meet one of the primary tasks of the constitutional reform: the transition from a system fully concentrated in the hands of the President to such a division of power that would, on the one hand, be stable and effective, and on the other - collegial. The principle of division of power, as stipulated by Article 5 of the Constitution, is not duly reflected in other chapters. The status of the RA President in the power division system is still unclear. The President, in fact, still represents a new, the fourth branch of power upon which the other branches are dependent.  

According to the draft, the President loses his unrestricted constitutional right to dissolve the National Assembly. However, factual abolition of the National Assembly is not coordinated with other provisions of the draft and in many cases such abolition presents a deadlock for the governance of the country. This is particularly true for the case when the President and the National Assembly cannot agree on the issue of forming the government. On the other hand, while the President is exempt of the right to dissolve the National Assembly in the draft, he is granted by a dozen of new authorities, which is completely incompatible with the rationale of the semi-presidential system. 

The draft does not provide for the necessary strengthening of the role of the National Assembly: on the one hand, its supervisory authority is negligible, but on the other, if there is no distinct majority in the National Assembly, it can become ungovernable and irresponsible, which can easily result in frequent governmental crises. The National Assembly has no involvement in the formation of the Government. 

The draft retains the double dependence of the government on both the President of Armenia and the National Assembly. Preservation of the discretionary presidential right to dismiss the Prime Minister does not enable the Government to perform its role as the supreme body of the executive branch.
It is absolutely unacceptable that any supervision over the steps to be taken by the President in the case when the constitutional regime is endangered has been eliminated. 

One of the most fundamental issues of the constitutional reform is stipulation of constitutional guarantees for establishment and functioning of an independent and impartial judicial power, free from the influence of the executive and governed only by the Constitution and law of the country. 

The establishment of independent judicial power and the guarantee of its functioning mostly lie with the Judicial Council, elected mostly from judges, which should be competent to make recommendations on appointment and promotion of judges, on their transferring to another post, on subjecting them to disciplinary responsibility, and in case of sufficient grounds - also make recommendations on premature dismissal of a judge. Another important guarantee for the judges is ensuring the appropriate working conditions for judges and remuneration, adequate to their positions and workload. 

It is beyond doubt that the first and foremost guarantee of the effectiveness of the Judicial Council is its independence from any authorities, primarily, the executive. Meanwhile, according to Article 95 of the draft, the Council is still headed by the President of the country. Moreover, the new draft enables the President to appoint the chairmen of all courts without any involvement of the Council of Justice. 

Chapter 6 lacks numerous provisions necessary to ensure the independence and impartiality of the judicial power, such as, for example, the guarantee of transparency of the appointment and early dismissal of judges, the grounds for suspending the authority of the judge, and alike. The provisions referring to the Constitutional Court are also deficient and inconsistent. 

The deficiencies and omissions of the chapter on local self-government of the draft are due to incorrect conceptual idea of local self-governance. In a democratic system local self-government is a system that is autonomous and independent from the state administration, and which aims to involve the population of the communities in the solution of local problems, and if necessary - also into the process of state administration. 

This approach is incompatible with Article 109, which is not only retaining the mechanism of governmental dismissal of the elected head of the community, but also broadened it to include the District Council of Elders, too. 

The status of Yerevan has become even more confused. On the one hand, Yerevan is declared to be a community, on the other, the head of the community, according to Article 88.1, is not elected, but is appointed and dismissed by the President of the country. This is in direct controversy with Article 3 of the Constitution, according to which the election of local self-administration structures is held, proceeding from the direct suffrage. 

Among other points that need more distinct definition are such crucial aspects of local self-governance as establishment of inter communal associations, the status of communities, the tasks and authority of the community and a number of other issues. 

Contrary to the Charter for Local Self-Government, the draft does not stipulate that the head of community be responsible to the ... Council of Elders. 
Enabling the National Assembly to make certain constitutional amendments is a welcome option. However, the option of conducting a referendum should also be provided for the cases when a certain number of deputies and voters require so. 

The draft does not in any way consider the problem of introduction of direct democratic institutes, absence of which contradicts to Article 2 of the Constitution, which may not be amended. 

